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Transter of Property

202. Termination of agency, where agent has an
interest in subject-matter.—Where the agent has
himself an interest in the property which forms the
subject-matter of the agency, the agency cannot, in
the absence of an express contract, be terminated to

the prejudice of such interest."

17. Documents of which registration is
compulsory.—(l) The following documents shall be

registered, if the property to which they relate...... .....

() B

(c) non-testamentary instruments which acknowledge
the receipt or payment of any consideration on
account of the creation, declaration, assignment,
limitation or extinction of any such right, title or

interest; and




Immovable property includes land
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SCHEDULFE I

Activities or transactions which shall be

treated neither as a supply of goods nor a
supply of services

5. Sale of land and, subject to clause (b) of
paragraph 5 of Schedule 11, sale of building



Composite supply

2(30) “composite supply” means a supply
made by a taxable person to a recipient
consisting of two or more taxable supplies of
goods or services or both, or any
combination thereof, which are naturally
bundled and supplied in conjunction with
each other in the ordinary course of

business, one of which is the principal supply

8. The tax liability on a composite or a mixed
supply shall be determined in the following

manner, namely:-

(a) A composite supply comprising two or
more supplies, one of which is a principal
supply, shall be treated as a supply of such

principal supply; and

)



Supply and its ‘treatment’

Scope of supply Scope of supply
7.(1) e ieenn
T () e (2) Notwithstanding anything contained in

(14) Where certain activities or (ransactions sub-section (1),-

constitute a supply in accordance with the (a) Activities or transactions specified in
e Schedule I1I; or

provisions of sub-section (1), they shall be

reated either as supply of goods or supply of  spail be treated neither as a supply or goods

services as referred to in Schedule I1 nor a supply of services



Taxable ‘supplies’ in GST

Once ‘supply’ identified, taxability undoubted
Composite-mixed supply affect rate not supply
Works contracts 1s ‘composite supply’
No change once ‘treatment’ fixed by sch II
11/2017-CT(R) is comprehensive:

Rate of tax under s.9

Rate of exemption under s.11

Deemed value under s.15(5)

Credit restrictions under s.16(1)

Special dispensation under s.148

Artificial ‘carve out’ of sch III activities fine
Construction is not limited to ‘super structure’
Development works is internal and external
Apartment has artificial definition from RERA
Common sense understanding must make way
Dominant object v. Ultimate intention

Form of contract v. Legal recognition

Power of taxation v. Purpose of taxation

Role of 366(29A) under art.246A



‘Apartment’ defined

2(e) “Apartment”

means a separate and self-contained part of an immovable property,



Taritt, where is composite supply?

S1 Cha?ter o o ) Rate SCHEDULE II
No. | Section or Description of Service (per " i
Heading cent.) [See section 7]
@ 2 3 “) ACTIVITIES [OR TRANSACTIONS]'® TO BE TREATED AS SUPPLY OF
1 =
o : GOODS OR SUPPLY OF SERVICES
2 | Section § Construction Services
3 | Heading [(1)) Construction of affordable residential
9954 ‘ apartments by a promoter in a Residential 5. Supply of services
(Cor_lstructlon Real Estate Project (herein after referred to as The following shall be treated as supply of services, namely:—
services) . st
RREP) which commences on or after 1 0.75 — i
: : " . ; t :
April, 2019 or in an ongoing RREP in respect CHRL i e
of which the promoter has not exercised (b)  construction of a complex, building, civil structure or a part thereof,
option to pay central tax on construction of including a complex or building intended for sale to a buyer, wholly or partly, except
apartments at the rates as specified for item where the entire consideration has been received after issuance of completion certificate,
(1e) or (if) below, as the case may be, in the where required, by the competent authority or after its first occupation, whichever is
manner prescribed therein, intended for sale earlier.

to a buyer, wholly or partly, except where the
entire consideration has been received after 6. Composite supply
issuance of completion certificate, where
required, by the competent authority or after
its first occupation, whichever is earlier.

The following composite supplies shall be treated as a supply of services,

namely:—

(Provisions of paragraph 2 of this notification (a) works contract as defined in clause (119) of section 2; and

shall apply for valuation of this service)




Supplies in ‘Area Sharing’
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Supplies in ‘Revenue Sharing’

------- Development Rights - ——————

1

Landowner Developer —

Customera, b, c....
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Old Rate Regime

From Jul 2017 to Mar 2019 (and ongoing projects)

. Residential Commercial

DEActtaos Affordable mg:;;m Plots RREP | Complex ;':::emrfy
Development rights 18%
* area-sharing JDA FCM, on date of OC/CC
* revenue-sharing JDA FCM, on date of JDA * NA
Valuation ** Cost+10% (or revenue share agreed, if higher)
Construction service 18% 18%
Valuation Cost+10%
Time of supply © Date of OC/CC POC
Input tax credit Allowed to Developer JD share
Credit to Landowner @ Allowed for units resold before OC/CC Allowed NA
Unsold units (OC/CC) ¥ Credit reversal NA
Units sales 8% 12% NA

® Revenue share agreed is value of DR and payment deferment applies only to area sharing JDA (4/2018)

** Non-refundable deposited to be added to Cost base for valuation
® 'Switch' ToS fconstruction services) from date of OC/ CC to POC, if resales by Landowner during construction

* Landowner's share of units are all considered sold; base for reversal is whole project credits



New Rate Regime (1 Apr 2019)

' ' '‘Not For
J 'For Sale } j Sale’

Area Revenue Area Revenue
Sharing Sharing Sharing Sharing
I |

‘{ Residential } [ Mixed-use } ‘{ Residential } ‘{Commercial}
I
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New Rate Regime (1 Apr 2019)

After Apr 2019 (and projects opted to new rate regime)

_ Residential Commercial

Doscription Affordable an]::a’:bm Plots RREP Complex :::;:__fy
Development rights 1% 5% 5% 5% 18% 18%
* area-sharing JDA RCM, but exempt RCM on FCM
* revenue-sharing JDA RCM, but exempt . date of OC NA
Valuation ** Deemed value, launch price Cost+10%
Construction service 1% 5% 5% 5% 18% 18%
Valuation Deemed value, launch price Cost+10%
Time of supply Date of OC/CC POC
Input tax credit Not allowed Allowed
9(4) on COGS On CG, cement and 80% of annual COGS NA
Sub-contractor 12% 18%
Credit to Landowner © Allowed for units resold before OC/CC Allowed NA

Unsold units (OC/CC) ™

DR-RCM at 1%96/5% of launch price

Credit reversal

Unit sales

1%

2% 2%

2%

12%

NA

¥ RCM on share of revenue paid cannot be taxed onece as DR-RCM on JDA date and again on construction services

** Non-refundable deposited included where DR-RCM on deemed value, else added to Cost base for valuation

€ Tax on launch price paid by Developer set-off with tax on actual sale price by Landowner

* Landowner's share of units are all considered sold, for DR-RCM on OC/ CC




Notification 03/2019.....

Government of India
Ministry of Finance
(Department of Revenue)
Natification No. 032019-Central Tan (Rate)

New Delhi, the 29* March, 2019
GS R AE)- In exercise of the powers conferred by sub-scctions (1), (3) and (4) of
section 9, sub-section (1) of section |1, sub-section (5) of section |5, sub-section (1) of section
16 and section 148 of the Central Goods and Services Tax Act, 2017 (12 of 2017), the Central
G on the & of the Council, and on being satisficd that it is novessary
m the public interest so o do, hereby makes the following further amendments in the
notification of the Government of India, in the Ministry of Finance (Department of Revenue)
No 1172017 Central Tax (Rate), dated the 28%une, 2017, published in the Gazctie of India,
Extraordinary, Pant Il, Section 3, Sub-section (1), vide number G.SR. 690(E), dated the
26%hune, 2017, namely:-

(i) im the Table, -
(o) agansi senal number 3, for iiem (1), and the entries relating thereio in columa (1), (4)
and (5). the followng itcms and cntrics shall be wsbstituted, namely, -
Table

[ 3) [w] (5

- 3 T ™= T :

oercned option %0 pay ominal o Provided also that where a registored
comtruction of spartments ! the rales & person  (landowner-  promaoter)  who
specified for siem (i) or {if) below, as the case tramsfers  development nght o FSI
may be, in the manner prescribed theren, | 374 | (chidng addional FSI) to a promoter
imtended for sale 1o & buyer, wholl iy, (developer-  promoter)  againt
except where the I. e : I“:.:::n vonuderstion, wholly or panly, in the

received  afler  suance  of  completion S df mection sl Sporiomenk -
ceificate, where roquired, by the competent (i) the developer- promoter shall pay tax
suthority or afler s find  occupation, oo wpply of construction of
whichever is carlier spartments b the  landowner:
(Provisions of parsgraph 2 of this notification prometer. and

shall apply for valuation of thes sorvice)

(%) Conik o et (i) wuch landowner - prometer shall be
(shops, offices, podowns oic. ) by a promoter in cligible for credit of tanes chasged
an RREP which commences on of alter 1* from him by the developer promoter
Apnl, 2019 or in an ongeing RREP in respect owards the supply of comtruction of
of whach the promoter has not exercised option apartments by developer- promoter 1o
w pay oestal tax on comstruchon ol him, provided the landowner-

promoter  further  sopplies  wuch

apartments ot the rates as spoecified for item © his belore

(ie) or (if) below, = the case may be, in the

174 waance of complehon certificate or
manncr prescribed therein, micnded for sale to fiest occupation, whichever i carber,
» buyer, wholly or partly, except where the and pays tax on the same which i not
entire consaderation has beca received after less than the amount of tax charged
mauance of complction cemtificate, where from him on construction of such
reqaered, by the competent suthonty of alfler ity apariments by the  developer-
first oocupation, whechever i carber promoter
(Provisions of paragraph 2 of this notification I dom. = f
shall apply for valuation of this service) i) “developer- promoter” is a
() Constraction of affordable reisdential whe constructs of sonverts a baldung
apariments by a promoter in o Real Estaie 07 o apartments of develops a plot for
Project (herein after referred to as REP)| | sale,

other than RREP, which commences on or

0.75

promoter.

Explanation, -

(1) “developer- promoter™ 1s a promoter
who constructs or converts a building
into apartments or develops a plot for

sale,

\

=




Valuation Review

GST on Dev. Works (land tax-free) Risk of Additional Tax
Components Base Cost Dev. Cost Total - Adjusted
Taxable Value Rate Tax Amount Taxable Value © Rate Tax Amount
Land * 100 100 200 2170 0% 0 1000 0% 0
Dev. Works 0 300 300 330 18% 994 1500 18% 270
100 400 500 2500 294 2500 270
Input tax availed and uitlized -h4 Less: Tax already paid -h9 4
Selling Price 2500 Net tax actually paid 4|  Add: Credit used recovered 54
Addl. tax burden 264.6
* Saleable area will be half. hence land cost will double # Taxable value offered is cost + 10% with full credit | @ pro-rata adjustment of costs incurred to Selling Price

NOTE: Tax at 5% on Rs.2500 will be Rs.125 and credit foregone on cost of Rs.300 will be Rs.54. Total GST on plot Rs.179.



s.2(e)

s.2(zj)

s.2(zn)

s.2(t)

s.2(w)

Apartment ...... means a separate and self contained part of an immovable property,
...... , located ......on a plot of land, used or intended to be used for residential or
commercial use ......

Project means REP

Real Estate Project means ........ the development of land into plots, ....... for the
purpose of selling ......... and includes ....... , the development works ...

Development works means the external development works ...... on immovable
property

External development works includes roads and road systems, landscaping, water
supply, seweage and drainage (sic) .....and other work which may have to be
executed in the periphery of, or outside, a project for its benefit, .....



Aspects to Consider

Nature of development model employed
Identify ‘intention to sell’, not by actual sales
Extent of effect by RERA

Guidance from Transfer of Property laws
Treatment required by GST

Sch II exhausts quest for ‘composite supply’
Equity in ‘one third’, questionable abatement
Investment property and settlement with units
Effect of omission to report (non-business)

Customer acceptance of GST treatment

Transition projects, treatment

Election of ‘on-going project’ (twin tests)
Affordable or not, subject to redetermination
Artificial contract-writing, subject to challenge
Role of ‘deemed value’

Relevance of FAQs (#22)

Valuation distortion, subject to review
Taxability of ‘plotted’ development

Guidance to ‘old rate regime’

Informed decision, not presumed exempt



www.idtc.icai.org




