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1. Time of supply in respect of supply of services of construction of road and
maintenance thereof of National Highway Projects of National Highways Authority of
India (NHAI) in Hybrid Annuity Mode (HAM) model

A HAM contract is a single contract for construction as well as operation and maintenance
of the highway. The payment terms are so staggered that the concessionaire is held
accountable for the repair and maintenance of the highway as well. The contract needs to
be looked at holistically based on the services to be performed by the concessionaire and
cannot be artificially split into two separate contracts for construction and operation and
maintenance, based on the payment terms. The concessionaire is bound contractually to
complete not only the construction of the highway but also to operate and maintain the
same.

In HAM contract, the payment is spread over the contract period in installments and
payment for each installment is to be made after specified periods, or on completion of an
event, as specified in the contract. The same appears to be covered under the ‘Continuous
supply of services’ as defined under section 2(33) of the CGST Act.

As per section 13(2) of CGST Act, read with section 31(5) of CGST Act, time of supply of
services under HAM contract, including construction and O&M portion, should be the date
of issuance of such invoice, or date of receipt of payment, whichever is earlier, if the
invoice is issued on or before the specified date or the date of completion of the event
specified in the contract, as applicable. However, in cases, where the invoice is not issued
on or before the specified date or the date of completion of the event specified in the
contract, as per section 13(2)(b), time of supply should be the date of provision of the
service, or date of receipt of payment, whichever is earlier. In case of continuous supply of
services, the date of provision of service may be deemed as the due date of payment as per
the contract, as the invoice is required to be issued on or before the due date of payment as
per the provisions of section 31(5) of CGST Act.

In the light of above, it is clarified that the tax liability on the concessionaire under the
HAM contract, including on the construction portion, would arise at the time of issuance of
invoice, or receipt of payments, whichever is earlier, if the invoice is issued on or before
the specified date or the date of completion of the event specified in the contract, as
applicable. If invoices are not issued on or before the specified date or the date of



completion of the event specified in the contract, tax liability would arise on the date of
provision of the said service (i.e., the due date of payment as per the contract), or the date
of receipt of the payment, whichever is earlier.

It is also clarified that as the installments/annuity payable by NHAI to the concessionaire
also includes some interest component, the amount of such interest shall also be includible
in the taxable value for the purpose of payment of tax on the said annuity/installment in
view of the provisions of section 15(2)(d) of the CGST Act.
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2. Clarification on time of supply of services of spectrum usage and other similar
services under GST

Under the spectrum allocation model followed by DoT, bidders (the telecom operator) bids
for securing the right to use spectrum offered by the Government. In these cases, service
provider is the Government of India (through DoT) and service recipient is the bidder/
telecom operator. As per Notification No. 13/2017- CT (R) dt. 28.06.2017, GST liability is
to be discharged on the supply of spectrum allocation services by the recipient of services
(the telecom operator) on reverse charge basis.

In respect of the supply of spectrum allocation services, if the telecom operator chooses the
option to make payment in installments, the payment has to be spread over the contract
period in installments and payment for each installment is to be made after specified
periods, as specified in the Frequency Assignment Letter of DoT, which is in the nature of
contract. The same is a ‘continuous supply of services’ as defined under section 2(33) of
the CGST Act, since the supply of services (spectrum usage) is agreed to be provided by
the supplier (DoT) to the recipient (telecom operator) continuously for a period which is
exceeding three months with periodic payment obligations.

Further, as per section 31(5)(a) of CGST Act, in cases of continuous supply of services,
where the due date of payment is ascertainable from the contract, the invoice shall be
issued on or before such due date of payment. In the instant case, the date of payment to be
made by the telecom operator to DoT is clearly ascertainable from the Notice Inviting
Applications read with the Frequency Assignment Letter. Accordingly, tax invoice will be
required to be issued in respect of the said supply of services, on or before such due date of
payment as per the option exercised by the telecom operator.

In the light of above, it is clarified that in case where full upfront payment is made by the
telecom operator, GST would be payable when the payment of the said upfront amount is
made or is due, whichever is earlier, whereas in case where deferred payment is made by
the telecom operator in specified installments, GST would be payable as and when the
payments are due or made, whichever is earlier.

It is also clarified that the similar treatment regarding the time of supply as discussed in the
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above paras, may apply in other cases also where any natural resources are being allocated
by the Government to the successful bidder/ purchaser for right to use the said natural
resource over a period of time, constituting continuous supply of services as per the
definition under section 2(33) of the CGST Act, with the option of payments for the said
services either through an upfront payment or in deferred periodic installments over the
period of time.

Circular No.-222/16/2024-GST dated 26.06.2024
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